STATE OF FLORIDA
COMMISSION ON HUMAN RELATIONS

KATHLEEN SULLIVAN, EEOC Case No. 15D200800786
Petitioner, FCHR Case No. 2008-02165
V. DOAH Case No. 09-0033
CLAY COUNTY BOARD OF
COMMISSIONERS,
Respondent.

/

Preliminary Matters

Petitioner Kathleen Sullivan filed a complaint of discrimination pursuant to the Florida
Civil Rights Act of 1992, Sections 760.01 - 760.11, Florida Statutes (2007), alleging that
Respondent Clay County Board of Commissioners committed unlawful employment practices on
the basis of Petitioner’s disability by denying Petitioner a reasonable accommodation and by
terminating Petitioner from employment.

The allegations set forth in the complaint were investigated, and, on December 3, 2008, the
Executive Director issued his determination finding that there was no reasonable cause to believe
that an unlawful employment practice had occurred.

Petitioner filed a Petition for Relief and the case was transmitted to the Division of
Administrative Hearings for the conduct of a formal proceeding.

The parties filed a joint motion for summary hearing, pursuant to Section 120.574, Florida
Statutes (2007), which was granted by Administrative Law Judge Suzanne F. Hood.

An evidentiary hearing was held in Green Cove Springs, Florida, on March 4, 2009, before
Judge Hood.

Pursuant to Section 120.574, Florida Statutes (2007), Judge Hood issued an Amended
Summary Final Order, dated June 12, 2009, dismissing the Petition for Relief with prejudice, and
setting out the right of the parties to appeal the order to a District Court of Appeal.

Upon issuance of the Amended Summary Final Order, the Commission, sua sponte, issued
an “Order Finding Void ‘Amended Summary Final Order’; Designating ‘Amended Summary
Final Order’ as a ‘Recommended Order’; and Setting Time Frames for the Filing of Exceptions
and the Creation of the Record Before the Commission,” dated September 9, 2009, and
designated as FCHR Order No. 09-079. This order concluded that Section 120.574, Florida
Statutes (2007) did not apply to cases brought pursuant to the Florida Civil Rights Act of 1992,
that the Administrative Law Judge’s Amended Summary Final Order was void as a “final order,”
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but could appropriately serve as the Recommended Order in this matter, and established time
frames for the parties to file exceptions to the newly designated Recommended Order and for the
establishment of the record before the Commission.

The time frames having expired for the filing of exceptions and the establishment of the
record, the Commission panel designated below considered the record of this matter and
determined the action to be taken on the former Amended Summary Final Order, now the
pending Recommended Order.

Findings of Fact

We find the Administrative Law Judge’s findings of fact to be supported by competent
substantial evidence.
We adopt the Administrative Law Judge’s findings of fact.

Conclusions of Law
We find the Administrative Law Judge’s application of the law to the facts to result in a
correct disposition of the matter.

We adopt the Administrative Law Judge’s conclusions of law.

Petitioner’s Exceptions

In response to the issuance of FCHR Order No. 09-079, Petitioner filed a document
entitled, “Response to Recommended Order No. 09-079,” received by the Commission on or
about September 16, 2009.

The document essentially requests that the Commission decline taking further action in this
matter.

In FCHR Order No. 09-079, the Commission concluded that the Amended Summary Final
Order issued by the Administrative Law Judge was void, but that it was an appropriate
Recommended Order from which the Commission could take the “final agency action” the
Florida Civil Rights Act of 1992 directs the Commission to take in cases brought pursuant to that
statute.

Consequently, since the Commission is directed by statute to take final agency action on
Recommended Orders (see Section 760.11(7), Florida Statutes (2007)), Petitioner’s request is
denied.

Respondent’s Exceptions

In response to the issuance of FCHR Order No. 09-079, Respondent filed exceptions to the
pending Recommended Order in a document entitled, “Respondent’s Exceptions to
Recommended Order,” received by the Commission on September 24, 2009.
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While the document does not except to the ultimate recommendation of the Recommended
Order, it does except to some of the underlying conclusions of law made by the Administrative
Law Judge.

Specifically, Respondent: (1) excepts to the definition of disability cited by the
Administrative Law Judge in Recommended Order, paragraph 32; (2) excepts to the
Administrative Law Judge’s conclusion that Petitioner was regarded as disabled by Respondent,
set out in Recommended Order, paragraph 33; and (3) excepts to the Administrative Law Judge’s
conclusion that Petitioner was a “qualified” individual with a disability, set out in Recommended
Order, paragraph 34.

With regard to Respondent’s exception to Recommended Order, paragraph 32, to the
extent that the Administrative Law Judge committed error in the citation of the definition of
“disability,” this error appears harmless since both the definition cited and the definition argued
to be appropriate by Respondent include “being regarded as having such an impairment” as part
of the definition of disability.

Respondent’s exception to Recommended Order, paragraph 32, is rejected.

With regard to Respondent’s exceptions to Recommended Order, paragraphs 33 and 34,
both of these paragraphs contain elements of findings of fact drawn by the Administrative Law
Judge, through inference, from the evidence presented.

The Commission has stated, “It is well settled that it is the Administrative Law Judge’s
function ‘to consider all of the evidence presented and reach ultimate conclusions of fact based
on competent substantial evidence by resolving conflicts, judging the credibility of witnesses and
drawing permissible inferences therefrom. If the evidence presented supports two inconsistent
findings, it is the Administrative Law Judge’s role to decide between them.” Beckton v.
Department of Children and Family Services, 21 F.A.L.R. 1735, at 1736 (FCHR 1998), citing
Maggio v. Martin Marietta Aerospace, 9 F.A.L.R. 2168, at 2171 (FCHR 1986).” Barr v.
Columbia Ocala Regional Medical Center, 22 F.A.L.R. 1729, at 1730 (FCHR 1999). Accord,
Bowles v. Jackson County Hospital Corporation, FCHR Order No. 05-135 (December 6, 2005).

Respondent’s exceptions to Recommended Order, paragraphs 33 and 34, are rejected.

Dismissal

The Petition for Relief and Complaint of Discrimination are DISMISSED with prejudice.

The parties have the right to seek judicial review of this Order. The Commission and the
appropriate District Court of Appeal must receive notice of appeal within 30 days of the date this
Order is filed with the Clerk of the Commission. Explanation of the right to appeal is found in
Section 120.68, Florida Statutes, and in the Florida Rules of Appellate Procedure 9.110.

DONE AND ORDERED this _24"™ _ day of __ November _, 2009.
FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS:
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Commissioner Mario M. Valle, Panel Chairperson;
Commissioner Gayle Cannon; and
Commissioner Patty Ball Thomas

Filed this _ 24" day of __November , 2009,

in Tallahassee, Florida.
74{@ O alfn d

Violet Crawford, Clerk
Commission on Human Relations
2009 Apalachee Parkway, Suite 200
Tallahassee, FL. 32301

(850) 488-7082

NOTICE TO COMPLAINANT / PETITIONER

As your complaint was filed under Title VII of the Civil Rights Act of 1964, which is
enforced by the U.S. Equal Employment Opportunity Commission (EEOC), you have the right to
request EEOC to review this Commission’s final agency action. To secure a “substantial weight
review” by EEOC, you must request it in writing within 15 days of your receipt of this Order.
Send your request to Miami District Office (EEOC), One Biscayne Tower, 2 South Biscayne
Blvd., Suite 2700, 27th Floor, Miami, FL 33131.

Copies furnished to:

Kathleen Sullivan

c/o Gaither L. Saunders, Jr., Qual. Rep.
1640B Vineland Circle

Fleming Island, FL. 32003

Clay County Board of Commissioners
c/o Margaret P. Zabijaka, Esq.

c/o Lori K. Mans, Esq.

Constangy, Brooks & Smith, LLP
200 West Forsyth Street, Suite 1700
Jacksonville, FL 32202
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Suzanne F. Hood, Administrative Law Judge, DOAH

Lawrence Kranert, FCHR Chief Legal Counsel and Legal Advisor for Commission Panel

I HEREBY CERTIFY that a copy of the foregoing has been mailed to the above listed
addressees this _ 24" day of __ November , 2009.

By:
Clerk of the Commission
Florida Commission on Human Relations
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CONSTANGY

BROO.KS & SMITH, LLP

200 'WEST Fors¥TH Srext; Stime 1700
PoaT Opwice Box 41099 (32203-1099)

JACKSONVILLE, FLORIDA 32202

TeLsPEONE (904) 356-8900 » Facsivar (904) 356-8200
. mmmmm

Imans@constangy.com
September 24, 2009

- VIA FACSIM]LE 850-488-5291
U S, MAIL :

.Ms Denise Crawford
. Clerk of Conimission
- Florida Commission on Hutnan Relations
' 2009 Apalachee Patkway
;. Suite-200, Oakland Bldg.
Tallahassee, FL 32301

Re: I{athleen Sullivan v. Clay C(mnty Board of County Commn;smners
' - FCHR No.: 2008-02165

' DcarMs Crawford
Please find attached Respondent’s Excepﬁons o Recommerided Order in. the sbove-

g 4referenced action.

. Sincerely,

LRMskt
. Enclosure

‘. : 'v : CCQ Kyia Lynn Robinson (w/encl.)
P cfo Ggither L. Saunders

-».'mmmmm,mmnnmmmmmmmmmmmmm H
S IKANNCH'EMO LAYRLAND, FL LDSM.BCDUNTEGA MACON, GA MILWADKEE, Wi MASHVILLE, TIN TAMEA, FL mcomm;m wmﬂmmm i
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. - .STATE OF FLORIDA
COMMISSION ON HUMAN RELATIONS
'KATHLEEN SULLIVAN |
Pe'tmoner, | | - ' FCHR Case No.: 2008-02165
' . : ' DOAH Case No.: 09-8033
v _ |
.| CLAY COUNTY BOARD OF COMMISSIONERS,

Respondént; '
I ./

. RESPON])ENT’S EXCEPTIONS TO RECOMI\/IENDED ORDER1

' COMES NOW Respondent, 'Clay County Board - of County Comnnssxonexs,"

o (“Rcspondcnf’), by and through its underslgned counsel and files its Excepﬁons 10 |

Recommended Order as fOHGWS

I. Background

g 1. _ Petlhonet, Kathleen Sullivan (“Pentmner”) fled a Petmon for Relief agamst y

: .;- . Respondent, SBekmg red.ress for alleged disability dxscnmmauon pursuant. to the Flonda Civil - ;
.: - -R-.lghts -Ac.::t‘(‘.‘FCRA”),- Sgct;qns 760.01-.11, Florida Statites. Speclﬁcally,. Pel:ruon;cr claxmed -
A fhai Resl')ondént discriﬂdinatcd ‘agé;ins't' her beféausé of a dlsabxhty (in. Petitioncr’s case, daﬁcei‘)' .

aud/or falled to reasonably accommodate Petmoncr when it tcrmmated Pet1t10ner 8 employmcnt

. dsa full hme hbrary clerk.

, '2.'1 : On June 12, 2009, after an ewdentlary hearmg which took place on March 4 :

. 2009 Admxmstrauve Law Judga Hood issued an Amended Suymmary Fmal Order chs:msmng the

Sacﬂy o Septembﬂ 15 2009, Responda-nt learned that Petmoner Kathleen Su].hvan pESSed away on Septemher

3, 2009. Based upon documents that were filed with the First District Court of Appeal, it is Respondent’s ~ -
| . understanding that her daughter, Kyia Lynn Robinson, is continuing to pursue this matter. Further, Ms. Robinson .
- bas asked that Gﬂlther L. Saunders, Ir., the qualified representative; be permitted to file rcrutme documents bﬂefs o

) . andothergenexalmattemrelabedmﬂchase

pAU

PR



. -, Petition for-'.:Relief ‘with prejudice becanse Petitioner failed to prove a claim of disabili‘;y :
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A

. disorimination under the FCRA. Judge Hood’s decision took the form of & Summary Final Order . . .

| _. ‘Sectmn 120. 574 Flonda Statutes, was inapplicable to claims under the FCRA Accordmgly, the |

L o Beeause th'e pai'ﬁes had previously sﬁpulated pursuemto Secﬁon 120. 57'4 Florida StaIuiés toa
B summary hearmg process irl whzch Judge Hood’s decision would constitute final agency action

o : regardmg Petltmner s claims. | . '

| ' 3 . On September 9, 2009, the Commxssxon issued its. Order Fmdmg de “Amended ‘I :

: Summary Fmal Order ;7 Demgnatmg ‘Amended Summary Final Order” As a “Recommendc?d

Order” and Settmg Tnne Frames for the Filing of Excepuons and the Creahon of the Record ' -

: .Before the CDmIluSSion The Commlssmn s Order found that the mnnmaxy hearmg optlon in :

e Comm;lssmn detemlmed that Judge Hood’s Amcnded Summary Final Order would be’ treated as -
. a. Recommended Order ’Ihe .Commission ordered that the parnes ﬁle thelr exeepﬁons to the ,

, Recommended Order wrchm fifteen (15) days of the Commlssmn 5 Order

Respondent agrees with “the ultiate conclusion of the Recommended Order,

o that Petmoner did not prove a claim of disability discnmmauon under the’ FCRA However,

-Respondent takes exeepuon to some of the prelumnary conclusmns of law determmed by Judge

" to auﬂmnty, are set forth below

II_E_x__centm_ns

. Hood in Petitioner’s favor Respondent’s Exceptions, with explana:t] on and supporti cltauons .

A, Paragraph 32 of the Recommended Drder. In this Paragraph, Judge Hood sets ' \

R forth the deﬁmtlon of “disability” in 42 U.S.C. § 12102 of the Amemcans with Dlsabﬂmes Act.

-2 Respundent respectfully chsagrees with the Commission’s determ.mat:lon that the summary hearing pruced!.u‘e m

L - Section 120.374, Florida Statutes, is not applicable to claimns for relief mider the FCRA. Therefore, by filing:its
: Exceptmns, Respondent does nof waive the right to assert in & subsequent pmeeedmg that the parties’ stipulation to

‘a smnmary hearing was valid.
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(“ADA™).? However, the version of § 12102 cited by Judge Hood is the newly amended version

pb

L of the p‘mvision pummut to the ADA Amendments Act of 2008, effective Janu‘aty I, ' 2069 Seé‘.. s L

" Pub. L 110 325 122 Stat. 3553 (2008). This is in errot, as the events that are the subJect of

L ' Petmoner s clalms occun'ed at the latest, in May 2008 when Respondcnt mformed Pentmner .

that her e’13f1P10}’I!1&3nt would be terrmnated See Recommended Order at Par. 12: As numerous R

. courts have recogmzed, and as Judge Hood herself recognizes in Paragraph 29 of the

: REt:ommended Order, the ADA amendments do not apply retroactively to conduct that occun'ed R

. priorto the January 1, 2006 effective date.’ See ,El.kes v, Wal-Mm, Inc., 2009 WL 961774 at *2

‘ (llth C1r 2009), Garavito 'v. City of Tampa, 2009 WL 2135068, &t *6 (M.D Fla. 2009),’ |

: -l\rﬁ]_holland v. Sumner Coun}z Bd. of Educ., 2009 WL 1884376, at *3 (6th Cir. 2009); EEOC.v.

. -Agz' : olDistriEut.ibn, LLC, 555 F. 3d 462, 469 n.8 (5th Cir. 2009); 'Kiesewette; Y. Cate;pillar, Iﬁc .

- 2008 WI. 4523595 *1 (7th Cu" 2008) Accordingly, the controlling définition of “dlsablhty’

DL vnder the ADA in the prescnt case is the pre-amcndmcnt version, which states

o

L @) DISAB]LITY ~The term "d.lsablhty" means, with respect to, an
* individual-- ' o
: (A) a physxcal of mental impairment that substaxma]ly limits one or more of |
. . the major life activities of such individual; : e
' (B) a record of such an impajirment; or
(C) bemg regaxdcd as having such an mpau'ment

ZU S C § 12102(2) (2008), Pub. L. 101 -336, 104 Stat 327 (1990)
B Paragraph 33 of the Recommended Order. Judge Hood concluded that

Petltloner Sansﬁed the ﬁrst clement of the pnma facie case for a c1a1m of dasabmty

e Hood reasoned

_ s As noted by Jadge Hood in Parsigraph 28 of the Recommended Order, clairs under the FCRA are construed in 2.

a .like manner as claims brought under the ADA See, _g_, Greexe v, Seminole Electric Cooperati zg lg ., 707 So 2d -

S 646, 647 (Fla. 5t DCA. 1997).

dlscnrmnanon because she proved that Respondent regarded her as dmabled Specxﬁcally, Judge | ‘ '
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, The greater we1ght of the ev1dence iridicates that Respondent believed :
. Petitioner’s cancer was incurable and that she would not be able to woik in
.the foreseeable future, if ever. Therefore, Petitioner established the first
- prong of her prima facie case because Respondent perceived her as havmg a
, drsablhty See 42 U S.C. § 12102(1)(0) B -

Recommended Order at Par 33 (crtanon in otiginal). This eonclusron ‘18 mcorrect for two o

e reasons Frrst, as noted earher, Judge Hood utlhzed (and cited to) the newly amended deﬁmtlon

s of “drsabxlrty”m 42 U 8.C. § 12102(1)(c), which does not apply to this case.

Second under the pre-amendmem version’ of the ADA’s deﬁ.mtron of “drsabﬂ.lty,”

- pemen can only be regarded as” d;lsabled if the employer regarded the person aS'bemg'

| substantxally l:lmrted ina major hfe ac:trvrty See 42 U.S.C. § 12102(2) (2008), Pub L. 101-336 ) ‘

1 U

| 104 Stat. 327 (1990) Wrth respect to the major life activity of Workmg, atl employer regards a;- L

L perfonn erther a class of jobs or a broad range of jobs in various eIasses as compared to the

- person as’ substantlally limited if it regards the person as srgmﬂeantly restncted m the abrhty to -

' average person hawng comparable training, skills, and abrhtres ” Butler v. Greif Bros. Semee' SRS

o _Cm, 2007 W’L 1244206 at *3 (11th Cir. 2007)(quonng 29 CF.R. § 163026)3XD). -

In the ;present case, there is no ewdenee in the record thar Responderrt cons1c1ered-‘ SRR

i ' 'Petmoner § ablh‘ty t perform any job other than the one she held, much less ‘that she was ' I_ o |

: 51gmﬁeantly reetncted in the abllny to perform a class of jobs or broad range of jobs in various -

L 'classes See Buﬂer 2007 W'L 1244206 at *3 (holdrng that maCh]IllSt eleetneran was not_-'

, | regarded as bemg drsabled by former employer where, at most, former ernployer percewed S

o mach:rmst-elecmeran to be unable to perform only the job of maehlmst—electnclan) Carruthe;s v.

,. A Advemsmg, Ine, 357 F3d 1213, 1217 (11¢h Cir. 3004)(holding that art director was not'.; -

t percerved; as drsabred where there was no evidence that employer regarded art dueetor’s

S ’I'here is no record evidence showing that any other majm' life aetmty was unpheated by Respundent’s deersron to
' 'termma:ce Plamtlﬂ"’s employmtmt ' <
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gl -

L condmon as: unparrmg -major life actmty of working, as opposed to mpmnng art darector s :

| spec:ﬁc ]ob), Collado v. United Parcel Serv1ce 419 F. 3d 1143, 1157 (11th Cu' 2005)(1101dmg o

- thet plamhff was not "regarded as" disabled by UPS where "[t]here is no ev1dence that Ups

' ‘ UPS much Iess from a class or broad fange of jobs."). See also Hdbum V. Mm'ata Electromcs '

"_‘-M_Aﬂm‘lﬁa-.ﬁqd 181 F3d 1220 1230 (11th Cir. 1999)(h01dmg that " plam'aff was not’

X ‘ regarded [plamﬁff] as substantlally Jimited from any job other than that of full-tv.ne dnver at '

) "rega:ded as" disabied where employer merely relied on plamtlffs significant attendance 1ssues,‘ S "

: . n makmg 1ts employment deexsrons) Accordingly, Judge Hood’s conclusxon thet Peutloner

‘ was regarded as d;lsabled is not supported by the evidence.

c Paragraph 34 of the Recommended Order In addition to ﬁndmg that' .
Petmoner was regarded as d;lsabled under the FCRA, Judge Hood also foxmd, mcorrecﬂy, tha‘t ,
. Petmoner was a “quahﬁed” individual with a chsablhty An individual wnh a dlsabrhty is

“quahﬁed” where she can, perform the essenual functions of her posmon w1th or vnthout a .

reasonable accommodatlon. . See 42 USC § 12111(8) (2008). . Judge Hood based ﬂnsf '

_ .coneluswn on. two points: (1) that Petmoner had tes‘aﬁed (in djrect contradlctxon to her wntben L

- statements) tbat she was able to return to work in m1d~May 2008; and (2) that Respondent had

not mscussed a possrble reasonable accommoda’uon for Petmoner

.Tudge Hood’s conclumon on tbrs point is erroneous as it canmot be concluded from the -

'record ewdence that Petitioner was “qualified” under 42 U. 8. C § 12111(8). Whether an'

| mchwdual wrth a disability is “quahﬁed” is analyzed at -the tune of the adverse aeuon in

o ques‘tmn See Roc V. Col nbia Lawnwood Regional Medical Cir., 54 F. Supp 2d 1159 1166 -
' (S D Fla 1999)(h01dmg that an ADA plamhf’f may establish a prnna facie case of dlscnmmatlon ‘

L - where, inter alia, the plaintiff shows that she was “‘qualified for the jOb at the tlme of the adverse
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, employment ac’non.”) See also Pritchard v. Southern Co Serv.., 92 F.3d 1130, 1133 (1 Ith Cu'

L -1996) (notmg that the relevant questmn ina dlsablhty dlsonmmzrtlon case is whether employee. E
i llqd the clalmed mlpamnem “when she was termmated”) and Kocsis v. Multi-Care M_gn:., Inc., '
97 F.Sd '376,% 884 (6ih Cir. '19§6)(staﬁng that to prove disability discrimination a  plaintiff “roust .

HE -.ﬁrst establlsh as part of her prima facie case that she was a quahﬁed individual with dxsablhty’ -

| 'at the nme of the dzscrzmmatory act*)(emphasis in original).

In the present case, Re5pondent determined that Petitioner’s. employment would be .
' .termmated apprommately a week pnor to the termination letter se:nt to Petmoner which: was .

L dated MayS 2008. (Tr. 24:34-25: 10) Given this fact, Petitioner’s assertion that she was able fo"

:_retum to work xil “Imd May” does not support a ﬁndmg that she was, able to perform the

; essennal ﬁmcnons of her position at the titme the determination was made to termmaie her :

o employment in late. Apnl or early May 2008 Further, Petmoner prowded no record ewdence to .

. support her bate assertlon that ‘she was able to return to work Indeed, as noted by Judge Hood

oD

: Petmoner § assertion is clearly coul:radmted by her wntten statements to the contrary. ‘In her' Lo

'- 1etter to Respondent dated Jupe 10, 2008, Petitioner clanned that performance of the essenhal"

. e -flmc'aons of: her*posmon would be a direct threat to her health. ('I‘r 123:1-124:14).

Plamtxff also apphed for and recelved short tenn dlSabihty benefits, which is mdmahve of "

, her inability to perfonn the essentxal ﬁ.mcnons of her posmon Petmoner tesnﬁed that 1f she is R

~able to reh:m to work she i§ no longer able to receive these benefits. (T r..135: 15 157: 15) As

Lo 'sewreral courts have noted, 1t is inconsistent for an employee to receive disability benefits and at

the same time. claim that he or she is able to perform the essential functlons of the )ob See

'. Bt Hardg v. Delta Air Lines. Inc.. 900 F. Supp. 493, 497 (S.D. Ga. 1995) (“finding it mcrechble :

that a plamnff would claim that he was discriminated against by his employer for faxlmg- 1o make S
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reasonab'le aoooinmodations while representing to various entities that he ‘was unabl'e to. work™);

Cline v, Home Quality Manigement, Tnc., 2004 WL 746291 @ *3 (SD. Fla 2004) (mofing ™ " . )

oo

, plamtrff’s short term d1sab111ty benpefits in detormmmg that he was not a quahﬁed mdmdual w1ﬁ:1 .

B o 8 dlsablhty because ke could not be present to work).

Judge Hood also erroneously analyzed whether Pétitioner was “quahﬁed“ by takmg into

B _'aocount whether Petﬂzloner and Responident had discussions about reasonable aocommodanons

At T.he outset it should be noted that a plaintiff assertmg a failure to accommodate moust:- ﬁrst
: show that he or she requested a reasonable aocommodauon Gaston V. Bel]mgm ngens &

: '.--Home . 167 FBd 1361, 1363 (1} Cir. 1999)(holdmg that fmlme—to-accommodate clan:n_

v . .under the ADA fmled as'a matter of law where the plaintiff “never requested a reasonable
e accommodaoon ’) ‘Tn the present case, the only accommodamon requested by Plamtaff was ag
- mdeﬁmte leave of absence which has been held to be clearly umeasonable See M_ye_rs_v_,lm -

50 F 3d 278 (1 ith Cll' 1995)(holdmg that reasonable accommodauon dees not requu-e employer

L o Wafr mdeﬁmtely for medmal condmons to be ooxreoted), Wood V. Gfeeg, 323 F 3d 1309 (1 ih

E er 2003) (an employer did hot wolaxe the ADA by “refosmg to grant [an employee] a penod of g

L

. time in wlnoh to cure his disebﬂmes where the employee sets 00 'oemporal limit on the advocahed

L -event, tlns issue has nothmg to do W1th whether Petmoner produced. sufﬁcxent ewdence at the

L grace penod, urgmg only that he deserves sufﬁc:ent txme to amehorate his condmons ”) ln my e

' hearmg to show that she could perform the essential functions: of her position at. the tlme she was . "

- termmaied As the record demonsu'aies there is no ewdence that Peunoner was able to perform '

. the essentxal funcoons of her position at the t1me of her termmanon Based on the foregomg,:
- Judge Hood’s oonclusmn that Petitioner proved she was a “quallﬁed” mdawdual with a d1sabﬂ1ty .

- is erroneous and must be reversed
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m Conclusion

M{EREFORE for the foregomg TEasons, Respondent respcctﬁﬂly requcsts that 1ts

.o

Exceptlons to 'the Recommanded Order be accepted, and that the Recommended Order is .

oﬂm‘mse adopted and afﬁrmed by the Comrmsmon
DATED ﬂ:ns 24th day of Septembcr 2009

Respectfully submitted,

CONSTANGY BROOKS & SMI’H—I LLP
Post Office Box 41099 :

Jacksonville, Florida 32203

Telephone: (904) 356-8900

Facsimile: (904) 356-8200

i K -Manr
Margaxet P. Zabjjaka .
Florida Bar No. 0119880
Lori K. Mans- .
Florida Bar No. 0012024

Attorneys for Respondent, ~ .
Clay County Board of County Commissioners . .

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a copy of Respondeﬁt-’s Exceptions to Recom tneén ded‘ Or'der R

has been servcd ﬂ]J.S 24th day of September 2009, via first class United States mml .on thc s

foilowmg

. KyiaLymn Robmson, dmlghtcr
of Kathleen Sullivan
¢/o Gaither Logan Saunders, Jr.
1640 B Vineland Circle
" Fleming Island, FL. 32003

Attomey




